OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon., C. J. Wilde
County Auvditor
Kueces County

Corpus Chriati, Te:cas

Dear Sir: Opinion Jic

. the ahove matter has
been re'ceived and a4 r gonshdered. Wer-quote from said

' "Umlm' _7 » Dugud 23, e Dﬁmces ‘County
apal a:giioommg:éon work'

f at r 8. ,

ghounted to $aou,588 39.

j“ea ons. auoh as; nzed by “the
nept, vere submitted to each of
g on. tho work to be done..

ll», 150099 of- Vork' section 3,
prations of the Standﬂrd Specifica-
o6 ‘was made: in the.regular specifica-
sad, "When such. changes and-alterations’

- deemue the total work to be dome in

_ fexoesa of 20#;* ‘changed to read, ‘'When such ch.ang_o%
" 'and’alterations inorease.or decreass:the total wor

' %0 be dons Of any one -item 1fi XCess of 5@,'.

“Seotion 4 of ttem 4 reads as follows:

3386
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"1adgitional vork msde necessary by
changes and alterations of plans or for
other reasons, for which no prices are
provided in the contract, shall be de-
fined as "Extra Work" and shall be per-
formed by the contragtor in accordance
vith these specifications and as dirsotéd;
provided, however, that before any extra
work is begun & “Supplemental Agreement”
shall be executed, or a written order is-
auadbythenngimortodathovorkona
"i‘g:gaﬁocwnt basls, as hereinafter pro-
vi .

"Under date of October 9th, the County Engineer
414 present the Commissionere' Couprt with & Supple-
‘mental Agreement, B eopy of which 1a attached hereto,
vhereby the contractor on the original contract did
mve any change in unit price. Thils supplemental

t oxtended the vorlc on two of the roads oon-
traated for in the o 1 coutraot; hovever, the
third road covered by supnlemental a
namely project number 2-—16-56, Bluntzer-Sandia Road,
vags not included in the original contract. The oon-
tention of this off'ice is that there was a possibility
of extending the road projects mumbers 2-17-54 and 2-18-5%,
even though we feel that it does not come under the or-
dinary over-run or under-~prun nor vould it be covered by
extra vork in the original contract for these saild roads
as both of the items menticned here and above vere ex-
tenticnz of the original contract and would not be
covered by the ord!.nag.over-mm oY under-run 0r changes
in apeeiﬁcatmns in original contract.

“With reference to road project number 2-16-56,
no-part of thisx roed vas inolwded in the original pro-
jeot and we have, this day, notified the County Engfneer
and the Commissionerst Court that 11 vould not be
made on this contract until this wss fully satis-
ri.ed that we had the legal right to make a supplemental

cover the contract of an entirely nevw pro-
jeot without first advertising for bids aecvering said
projeot, even though the contractor walved any change
in the unit price.
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“Enclosed herewith find the supplemental agree-~
- ment, also of plans, Enginser's eatimate for
projects 2-16-56, 2-17-54, and 2-18-54, We ask that
you please t-aturn these for our files as soon as you
have finished with them.

*This office will appreciate having your opin-
1anouthiamttaratanearndatamviworthe
fact that other projects are under wvay and 1if your
riling is that we would de auwed to contract this
work vithout having called foy hids, the early re-
geipt of your raply wvould expedite the work.™

Seation ) of Item & of the original ﬁ%'oations
for the work referred t¢ by you, which sets cut the "INTENT OF
PLANS AND SPECIFICATIONS", reads, in part, as follows:

"ummmtarmpnmmmmm‘
tions to desoribé & completed work to te performed
m@mcmﬁto L e

You enclase with your request copy ar 2 letter dated
September 25, 1044, from your County Engineer, Jas. V. Curmutte,
to D. W, Rumm. cmusiom Bminat 30. 2, vhich reads in
part as falloves . 5

. *Ag ma&udbym: ‘s Tevised
estimate of the work in Precing &&suhmby
the est!.mte sheot attached w«.

This revised oatimate Includes an oxt:ension
to Projeot 2«17-54. which utensien includes re-

. mngls et cnli.ehe
, 4l mrfam tred on 8 miles
betvesn the nmquoco Road and ehs mz end of

the Project 2-1T7-5% upon which ﬁw sontract vas
avarded. The estimhte also includes &n extension
to Project 2-18-54, satd ear.t?ton ‘being the plading

. of & surface erutmt on that portion of the old
‘concrete slab upan vhioh an asphaltic c¢onerete sur-
face vas placed in 1932. In addition to the above
extonsions an estimate on the Bluntzer-Sandls Rosd,
Project 2-16-56 hes been included. The eatimated
cost at unit contrect price - 10% of the two exten-
sions and tll::a additional Project shown above amounts
to 4’//:236 3"
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- Reference to the engineer's estimates enclosed by
you and vhich are yaeferred to in that part of the engineer's
letter to ¥r. Risinger gbove set out shows that the estimeted
costs of the extension to Pro uiect 2-17-54 1a $42 .63, that
the estimited costs of the extension to Projfect 2-1B-54 1s
g& 1#6.15 am, thgt the eutimted cost of Project 2-16-56 is

Seouon 2, of Article 2368a of Vernon's Annotated
cxvu Statutes of Texas, 18 in pu-t &8 followst

*"o eounty soting i1ts Commtasioners'
Cmrt,anﬁmcityinthus te, shall hereafter
wake or enter into any contraoct or agreement for
the emtwuotlon ef an{ pnhuo building, or the
prosecution and any blic work re-
quiring o autho;ﬁ?ng ma ure in exoess
of Two Thousand Dollars .oe), oreating or
fmposing an obligation or liabmtr of any. nature

qharaetw upon such gounty, or any aubdivision
. oqunty, or uam such ol thout first
aum Jmcﬁ ed contract or a@eeuont to
cmtitiw hidﬂ. * & @

“huy m m puch csntrects or d nts

R ES TS R

w ] s

ohaubogno?.d, and uhnll nm be enforeceadble in any

SR B

o ma en-
jolned by any prop:rg taxpaying citizen o’; such
county or city."”

. In the c¢ase of Limestone C ‘ve, Enox, et al, 234
s. ¥. 131, the Court had undey sonsideration & suit to osnoel
cﬁ made by & county ocamnissioner of ILimestons County
: ror ths se of machinery of & value in excezs of $2,000.00
vtthout ving submitted sald purchase price and contract to
itive hids, the contention being made that undexr Articles
and 2268b, wiitoh contain practically the sams requirements
as arc now contained in Section 2 of Article 2368a, above set ocut,
sald contract was void. There vas also in.olved in said contrect
as a part payment of said purchase price the sale by s&ld county
commissioner of certain mules and other property belonging to
limestone County at & price in excess of $2,000.00. In passing
upon said contention, the Court held asz follows:
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"That the provisions of artiocle 2268a above
‘quoted were not complied with by the commissioners!
oourt of Limestons county in the transaction com-
plained of by the appellant is undisputed. Neither
;. the purchase of the machinery nor the sale or ex=
-.ghange-of the mules , wagen, and harness was submit-
.. ted to competitive blds, and no notice ‘that such a .

- purchase &nd s&le or exchange was contemplated, or
vould be made by the commlssioners® court, was given
in a nswspaper or by posting notices at the court- '

- house-deor. -The contract entered into involved the
.- expenditure or payment of more than $2,000 out of
- the -funds.of - Limestone county and wes clearly in-

- . hibited by the statute mentioned unless the require-
ments -thereof were compllied with. .  The ilanguage of

. the :statute is-:clear, unambiguoius, ‘and emphatic.

The leglslative intent and purpose is manifest, and
the law :should be observed and glven full effect by

- the commissioners' courts of the state. The penalty
for fallure to comply with its terms is prescribed
in artiocle 2268b, quoted above. That penalty for
such failure is that the oontract .shall be void and
shall not be enforceable in any court of this state.
The facts showing a failure to comply with the légls-
lative act in question, in the present instance, were

© fully alleged in the -appellant's petition and estab-

lished by the uncontroverted testimony, and the appel-
lant was entitled, we believe, to the relief prayed -
for in its petition, and authorized by the statite, name-~
ly, that the performance of the contract and payment of

j

any money thereunder be enjoined.

"We also are of the opinion that since the
appellantt!'s nmles, wageon, and harness were disposed
of by the commissioners! court under the contract in
queation, & contract inhibited by law, the entire
transaction was vold and sald property or its value
recoverable by the county. . . ."

In the case of Kelly v. Cochran County, et al., 82
S, W. (24) 641, the Commission of Appeals was passing on the
validity of a contract exeouted by Cochran County in twenty
identical instruments, each covering a 1/20th part of a con-
tinuous stretch of road construction, the evident purpose of
having said contract o0 executed being to avold compliiance with
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the roquirements to advertise for subminsion of competitive blds
under a comtywot requiring the expenditure of more than $2,00000
of county funds, The Court held that, since the purpose of the
comissicners' cowrt in making the cantract in the form in vhich
it vas exosuted, was £o Aveld compliance with the mesdstory ad-
vertlsing raquirements of the lav, said contraocts were subject to
sansellation and vere void.

‘ It appearing thst the projects described in roquest
are for nevw and additicnsl work nat ¢overed or contenplated by the
original contract, azd that the estimates of the costs thereof,
whothey considerod wa a whole 02 ad. sgpardate projeats, is in ex-
sess of $2,000.00, 1t is our opinion that a contract or contraocts
therefor canpat bs 1ot without sane bolxg subnitted to competitive
bids as provided for ian Sectlon 2 of enid Arbtidle 2363a..

ths that this mﬁtsﬁeﬁ&t&y anmra your inquiry,

we ale

 Yours very trely
ATTORKEY "OEEERAL OF TEXAS
B'y. fa.0, 2, ﬁwlé

fAn. W. Bassett
S Aggistant

APPROVED \



